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Revised –2013

Safer Recruitment and Employment
Disclosure and Barring Service (DBS) – Guidelines for Manager 
(DBS is the new title of the Criminal Records Bureau CRB)*
1
Introduction 
The Council is committed to safeguarding the welfare of those accessing its services and has a statutory duty of care for children, young people and vulnerable members of our society.  To this end the council actively promotes the safer recruitment and employment of all those working for and with the council.  

Nevertheless this duty must be carried out with due regard to all other relevant legislation including the Protection of Freedoms Act 2012, the Rehabilitation of Offenders Act (1974), the Data Protection Act (1998) the Human Rights Act (1998), the ‘filtering rules’ introduced in May 2013 in the Exceptions Order 1975 (2013) and also the DBS Code of Practice. 

These guidelines outline the council’s policy and procedures regarding DBS checks as part of the council’s overall commitment to safer recruitment and employment and applies to all those working directly with and / or in partnership with the council either in a paid or unpaid capacity.   
*Note: On 1 December 2012 the Protection of Freedoms Act 2012 established the Disclosure and Barring Service (DBS) with the merger of the functions previously carried out by the Criminal Records Bureau (CRB) and Independent Safeguarding Authority (ISA).
2
Safer Recruitment 

Managers, make judgements about the suitability of applicants by taking into account a range of factors such as references, qualifications, past experiences, eligibility to work in the UK etc.  DBS checks or disclosures provide another source of information in the overall recruitment / employment decision making process.  The purpose of the DBS is to assist employers to make safer recruitment decisions by identifying those with criminal convictions, who may be unsuitable for certain types of work or activities - particularly if children and / or vulnerable adults are involved - through a service called ‘Disclosure’. A DBS disclosure will reveal criminal convictions they do not cover any civil matters dealt with in the county court.
A criminal record, however, does not automatically make a person unsuitable for work with the council.  Information on a DBS certificate should be considered in line with other employment / recruiting factors.  See Appendix A for factors to take into account when making recruitment decisions on those who have a criminal record.
3 Rehabilitation of Offenders Act (ROA) 1974 

3.1
The Rehabilitation of Offenders Act (ROA) 1974 applies to England, Scotland and Wales, and is aimed at helping people who have been convicted of a criminal offence and who have not subsequently re-offended.  Under this Act criminal convictions are usually ‘spent’ (i.e. the slate is wiped clean and the individual does not have to declare them) after a set tariff according to the seriousness of the crime – (see: Appendix B, table 1).
3.2
Exemption from the ROA
Under the ROA 1974, a person with a criminal record is not required to disclose spent convictions unless the position they are applying for, or currently undertaking, is listed as an exception under the Act (ROA Exceptions Order 1975) or subsequent legislation giving entitlement for this information to be disclosed to help with recruitment and employment decisions.  Therefore Enhanced or Standard disclosures (see section 4 below) can be obtained for individual applying to work either in a paid or unpaid capacity in a job role or activity exempted from the ROA and so the DBS certificate will provide information on both spent and unspent convictions, subject to the new ‘filtering rules’ introduced in May 2013 (see 3.3 below).
3.3
Exceptions Order 1975 (2013) - Filtering
To ensure that blanket disclosure of a person’s criminal history does not amount to a breach of their right to respect for private and family life (Article 8 of the European Convention on Human Rights) the DBS introduced amendments to the Exceptions Order 1975 to allow certain old and minor cautions and convictions to be filtered and no longer subject to disclosure under the Exceptions Order 1975 (2013).  

This change to the legislation impact both what an employer can ask an individual in relation to convictions and cautions and what is released on a DBS certificate.  In effect an employer can only ask an individual to provide details of convictions and cautions that they are legally entitled to know.
For further details on the filtering rules see Appendix E.
4
Types of DBS Disclosures and the Barred Lists
There are two main levels of disclosures which can be requested from the Disclosure and Barring Service.  These are:
4.1
Standard DBS
The Standard DBS check shows current and spent convictions, cautions, reprimands and warnings held on the Police National Computer.  It is available for a range of occupations and entry into professions as specified in the Exceptions Order to the Rehabilitation of Offenders Act (ROA) 1974.
4.2
Enhanced DBS
Similar to Standard checks Enhanced DBS checks include those in positions of trust, certain legal and financial positions, and those regularly involved with the care, training or supervision of children and / or vulnerable adults.  This disclosure as well as providing information as per the Standard disclosure gives additional information held on local police records, subject to local police discretion.  Where local police records contain additional information that might be relevant to the post the applicant is being considered for, the Chief Office of police may release this for inclusion in an Enhanced DBS.  

Under the Vulnerable Groups Act 2006, the eligibility criteria to obtain Enhanced checks was widened to encompass a much broader range of activities classified as ‘regulated activities’ (see 5.1 below).  However, this list of those eligible for Enhanced DBS checks was revised in September 2012, under the Protection of Freedoms Act 2012 limiting those for whom an Enhanced check can be requested.  For example with regards adults the term vulnerable no longer applies but instead focus is on the activity of a person and for children unsupervised contact has been excluded. 
A summary of the key changes to regulated activity relating to adults can be found at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/193418/Regulated_activity_for_adults__DBS_.pdf
and for more detail information on the new definitions of regulated activity in relation to adults see: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/156119/Regulated-Activity-Adults-Dec-2012.pdf.pdf
A summary of the Safeguarding Vulnerable Groups Act 2006 as amended by, the Protection of Freedoms Act 2012 can be found at:
http://media.education.gov.uk/assets/files/pdf/r/regulated%20activity%20children%20full%20information%20ewni%20final%202012-06-01.pdf
However, individuals who fell within the old definition of regulated activity (under the Safeguarding Vulnerable Groups Act 2006) (see section 5 below), but are not now covered by the revised, post September 2012, definition remain eligible for enhanced checks but without a barred list check.  For example volunteers who are supervised at a reasonable level or those offering occasional or temporary maintenance services, for instance in a school or residential setting, do not fall within the new definition of regulated activity but meet the previous definition and so are eligible for an enhanced DBS check but without the barring list checks.
4.3
The Barred Lists
In addition to the Enhanced DBS disclosure, individuals who fall under the revised 2012 definition of regulated activity (see section 5 below) are eligible for an enhanced disclosure with a barred list check – i.e. a check to see whether that person is included in the DBS ‘barred lists’ (previously called ISA barred lists) of individuals who are deemed unsuitable for working with children and / or adults.  Social workers, home carers and all those on the schools payroll, for example, are eligible for barred list checks.

Further details of the eligibility requirements for a Standard and Enhanced DBS check see: - Appendix C, Tables 1- 3. 

4.4
Basic DBS 

There is also a Basic Disclosure service offered by Disclosure Scotland: an Executive Agency of the Scottish Government, checking police records throughout the UK.  
Basic DBS checks are available for all types of employment and voluntary positions not covered by the higher-level disclosures.  A Basic DBS disclosure contains details of convictions considered 'unspent' under the Rehabilitation of Offenders Act (ROA) 1974 and held on the Police National Computer.  Therefore crimes that are ‘spent’ will not be disclosed or any additional police information.  Also as police cautions, reprimands and warnings become spent immediately these are not included either.
5
Eligibility for and level of DBS Disclosure 
Eligibility for a DBS check is regulated by legislation and the full list of job roles / occupations that are exempted under the Rehabilitation of Offenders Act 1974 (Exemptions Order) 1975 and so allow checks on an individual’s spent and unspent convictions can be found on the Home Office website at: 
https://www.gov.uk/government/publications/dbs-check-eligible-positions-guidance
5.1
Regulated Activity

In addition to list on the exemption order, the Safeguarding Vulnerable Groups Act 2006 extended the categories of activities for which criminal record checks could be obtained with the introduction of the concept of ‘regulated activity’.  However, with the introduction of the Protection of Freedoms Act (PFA) 2012 the scope of regulated activity was narrowed.  The PFA introduced changes to the legislation regarding eligibility for criminal records checks aiming to strike a balance between protecting the privacy and human rights of those seeking to work with children and vulnerable adults and protecting the public from harm.  This has resulted in changes in the eligibility rules for DBS disclosures and also the level of checks permitted.  

In effect regulated activity has been redefined to focus mainly on work which involves close and unsupervised contact with vulnerable groups and those undertaking such work are eligible for an Enhanced DBS and a check against the relevant barred lists.  However activities and work that have been taken out of Regulated Activity still remain eligible for Enhanced checks but not for the barred list checks if they meet the definition of regulated activity under the Safeguarding Vulnerable Groups Act 2006.  
Guidance on whether a job role or activity falls under regulated activity in relation to either children or vulnerable adults is provided in Appendixes C and D. 

Regulated activity, however, still excludes family arrangements and personal, non-commercial arrangements but includes volunteering activities, whether paid or unpaid.
5.2
Baseline Personnel Security Standard
In addition, all those working in government departments in their offices or on their systems, must comply with the Baseline Personnel Security Standard (Baseline Standard) which contains a minimum level of security clearance and includes criminal records checks.  In the council this will comprise, for example, employees in Housing Benefits who have access to government databases.  For further details on the requirements of the Baseline Standard see:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/62329/HMG_20Baseline_20Personnel_20Security_20Standard_20V3_201a.pdf
6
Role of the manager in determining which post require a DBS check 

Managers should decided, based on the nature of the duties and in the case of regulated activity the nature of the contact with children and /or vulnerable adults, if a DBS check is appropriate and this should be agreed by the departmental Senior Management Team and signed off by the Corporate Director or designated senior officer.  
If a job role is assessed as requiring a DBS this must be stated in the person specification attached to the job description and if so the level required, taking account of the guidance provided in Appendixes C and D.
7
Single Certificates

With effect from 17 June 2013 the DBS in line with the Protection of Freedoms Act has changed the way disclosure certificate are issued.  The certificate is sent directly to the home address of the applicant by the Disclosure and Barring Service.  A copy of the certificate is no longer sent to the Registered Body / employer.  The applicant upon receipt of the certificate has the opportunity to check the details and can correspond with the DBS if changes are required.  

In view of this change applicants are now requested to show the original copy of their certificate to the Safer Recruitment Team within 28 days of the final certificate being issued by the DBS.  Applicants are warned that failure to do so could result in an offer of employment being withdrawn or an investigation under the council’s disciplinary procedures, if they are an existing employee.

8
DBS On-Line Update Service 
With effect from 17 June 2013 applicants can subscribe, for an annual fee of £13 per annum, (but free for volunteers) to the DBS on-line update service.  

This online service allows employers, with the permission of the applicant, to check the status of the applicant’s DBS certificate(s).  The status check will show whether there has been a change to an applicant’s DBS certificate since it was last issued by the Disclosure and Barring Service.  The employer should cross reference this information with the original DBS certificate provided by the applicant.
Applicants can join this on-line update service at the time the DBS certificate is completed or up to 14 days after their DBS certificate has been issued.  The subscription to the DBS on-line service lasts for 12 months.  
9
DBS Renewals

Council policy to date has been to renew CRB checks every three years.  Although there was no statutory requirement to renew a CRB, however by renewing them on a regular basis it enabled the council to be aware of any issues that may have subsequently arisen since the last check was undertaken.

Likewise with the DBS there is no official expiry date for a criminal record check issued by the Disclosure and Barring Service (DBS).  If an employee subscribes to the update service, the council can check the current status of their certificate as and when required.  
10 Relevant Legislation
Relevant legislation detailing DBS requirements includes:

· The Police Act 1997

· The Police Act 1997 (Enhanced Criminal Record Certificates) (Protection of Vulnerable Adults) Regulations 2002 (statutory instrument number 446)

· The Rehabilitation of Offenders Act 1974

· The Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (statutory instrument number 1023)

· The Rehabilitation of Offenders Act 1974 (Exceptions) (Amendment) Order 2001 (statutory instrument number 1192)

· The Rehabilitation of Offenders Act 1974 (Exceptions) (Amendment) Order 2002 (statutory instrument number 441)

· The Safeguarding Vulnerable Groups Act 2006
· The Protection of Freedoms Act 2012

· The Safeguarding Vulnerable Groups Act 2006 (Miscellaneous Provisions) Regulations 2012
· Exceptions Order 1975 (2013)
11
Further Information
For further information on safer recruitment and employment see izzi: http://izzi/alfresco/web/izzi/councilwide/policies/hr/s/saferecruitment/ 
or contact Anne Whitaker from the Safer Recruitment Team: anne.whitaker@islington.gov.uk or telephone 0207 527 4264

Alternatively contact your HR Business Partner.
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