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Related Procedures: 

Capability Policy and procedure
Managing Sickness Procedure
ICT Acceptable Use Policy
Whistleblowing Policy 

If you have any queries regarding the content of this policy and procedure, please contact HR on HR@walthamforest.gov.uk the HR team will be able to give advice and practical guidance on this process as required  

1.0
Introduction   
The Council is committed to providing quality services to the borough’s community. Employees must adhere to the Council’s Code of Conduct at all times whilst undertaking work for the council. 
The negative effects of conduct and discipline problems can be far reaching and will normally have an adverse impact on: 
· the quality of the services we provide

Customer satisfaction


the Council’s reputation


the employee 


the employee's colleagues

It is therefore essential that problems of conduct and discipline are dealt with as soon as the problem arises. The Council’s policy and procedure has been developed in line with the ACAS Code of Practice on Disciplinary and Grievance Procedures to allow Managers to promptly address problems of conduct and discipline in a fair, consistent and structured way.
2.0
Aims of the policy and procedure  

The aim of the Conduct and Discipline Policy and Procedure is: 

a) To provide a framework through which any conduct and discipline matters can be addressed quickly in a structured and consistent way which protects the interests of all concerned as far as possible 
b) To encourage employees to achieve and maintain acceptable standards of conduct 

c) To offer best value in public service and to show the Council’s commitment to continuous improvement in the quality of its work 

3.0
General principles 


The following principles will apply:

· Wherever possible, conduct issues and minor breaches of discipline should be resolved informally, as part of the daily management of employees, without recourse to formal action. 

· At every stage in the disciplinary procedure the employee will be advised of the nature of the complaint against them and given the opportunity to prepare and present their case before any decision is made. 

· Employees will have the right to be represented by a Trade Union representative or LBWF work colleague at every stage of the formal procedure. Where necessary, reasonable adjustments will be made for disabled employees   
· Employees will only be suspended if absolutely necessary where there is a serious allegation of misconduct and/or impact on the ability to conduct a fair and proper investigation.  Alternatives to suspension will be considered.  Suspension will always be on contractual pay. 
· No parties involved in a disciplinary process are to disclose any confidential information in relation to the disciplinary case, except as required or permitted in accordance with this procedure. Any person who does so may be subject to disciplinary action themselves.
 4.0
Allegations concerning criminal offences inside and outside work  

Employees facing criminal charges or who have convictions for offences committed inside or outside of their employment are likely to be subject to disciplinary action, with the possibility that these may constitute gross misconduct which could result in dismissal. This is due to the impact such behaviour is likely to have on the council’s image and reputation. The Council’s Code of Conduct for Employees requires that employees maintain the highest standards of integrity, honesty and any convictions for dishonesty, violence or abusive acts do not reflect this requirement and would be a breach of the code of conduct.   
Allegations of criminal offences involving fraud inside work will be investigated by the corporate anti-fraud team and legal action may be taken against staff involved in fraudulent or criminal activity. 

The decision to take disciplinary action will depend on the risk and/or perceived risk to the employment relationship or the council’s image and reputation based on the nature of any charge or conviction against the employee. 
Human Resources, and the Corporate Anti-Fraud Team will work together in relation to these cases in consultation with Legal Services where considered necessary. The employee disciplinary process and the Corporate Anti-fraud Team investigation process are two different and separate investigation processes and will be coordinated based on the needs and requirements of each investigation. 
Employees should be aware that corporate anti-fraud and disciplinary investigations are separate from each other and therefore, investigatory meetings and evidence gathering processes may be repeated following corporate anti-fraud investigation and vice versa. 

The council does not have to wait for the outcome of criminal proceedings before deciding to take disciplinary action, including dismissal. Disciplinary outcomes are measured on the balance of probabilities and corporate anti-fraud investigations must be proven beyond all reasonable doubt, therefore the outcomes of these two processes may be different. 

5.0
Allegations concerning the abuse of children/vulnerable adults 

Where an employee undertakes ‘regulated activity’ as part of their role, as defined by the Disclosure and Barring Service (DBS), the Council has an obligation to notify the DBS of any alleged abuse of children or vulnerable adults. 

A referral will not be made until an investigation and evidence gathering has been undertaken by the manager in co-operation with the Local Authority Designated Officer (LADO) for allegations concerning children.
If an allegation concerns a person in a position of trust in relation to children or young people, managers must consider whether the allegation meets the threshold for reporting to the Local Authority Designated Officer (LADO). 

Allegations must be reported to LADO if an employee: 

1. Behaves in a way that has harmed a child, or may have harmed a child 

2. Has possibly committed a criminal offence against or related to a child 

3. Behaves towards children in a way that indicates they may pose a risk of harm to children 

Safeguarding will undertake an investigation and evidence gathering for allegations concerning vulnerable adults.
LADO will investigate the allegation to determine what further action should be taken.
Employees being investigated under LADO and disciplinary procedures will be required to give evidence separately to each team. Investigations may run concurrently, and information shared, where appropriate. 
Employees should note that disciplinary and LADO investigations may not reach the same outcome following investigation. The disciplinary investigation outcome will be judged on the balance of probabilities that a breach of conduct has taken place; the LADO investigation will be judged on the safeguarding concern that has occurred and the potential impact of these allegations on the service. 
In conjunction with the LADO and/or safeguarding, the Disciplinary hearing officer will decide whether the findings of the investigation require disciplinary action and referral to DBS. 

6.0
Outline of the procedure  
Formal discipline in the Council can be seen as a five-stage process (Six if it is necessary to suspend or redeploy the employee before any hearing). Each stage sets out the employee’s right to be represented. 












6.1
Allegation levels  

Offences considered as unacceptable conduct fall into two main categories: breaches of trust and breaches of discipline. These can be either of a minor or more serious nature and are summarised as follows: 

6.1.1
Misconduct 

Misconduct is any behavior or conduct within the employee’s control that falls below the standard required by the council or is in breach of its policies and rules. Acts that constitute misconduct may be sanctioned with a range of sanctions from warnings to dismissal. 
Acts likely to constitute misconduct include: 

· Breach of Council policy, procedure or professional requirements for example, frequent lateness, unauthorised absence or repeated failure to follow absence reporting rules

· Misuse of the Council’s property and premises or negligence at work leading to injury, loss of, or damage to Council or public property
· breaches of the Council’s Data Protection policy
· Refusal to obey a reasonable and lawful management instruction 

· Unacceptable standards of interpersonal behavior to tenants, service users, members of the public, employees of the Council, suppliers, contractors, workers, Members of the Council or any other person
Please note that this list is not exhaustive. 

6.1.2
Gross misconduct includes:  

Acts that constitute gross misconduct may be sanctioned with dismissal, normally without notice, include the following: 

· Theft, fraud or deliberate falsification of records e.g. time sheets, car expenses, overtime, sickness claims and external financial benefits 

· Serious acts of non-compliance of the Council’s rules and regulations e.g. financial, health and safety or contractual 

· Physical violence or abusive behaviour including fighting, assault, aggression, verbal abuse incidents and insulting behaviour against tenants, service users, members of the public, employees of the Council, suppliers, contractors, workers, Members of the Council or any other person

· Incapability through alcohol or non-prescribed drug use 

· Negligence causing unacceptable loss, damage or injury 

· Deliberate damage to Council property 

· Serious misconduct amounting to misrepresentation found through vetting, Disclosure and Barring Service or other checks as required. 

· Serious breaches of the Council’s Equal Opportunities policy, including discrimination or harassment of any individual or group as specified in the Council’s Equal Opportunities Policy 

· Serious breaches of the Council’s Data Protection policy

· Serious breaches of the Council’s ICT Acceptable use policy 

Please note that this list is not exhaustive. 

In determining the seriousness of misconduct due regard will be given to the circumstances of each individual case. Whether or not an act constitutes gross misconduct may depend upon: the type and degree of misconduct, the consequence arising from the action, and the frequency or location in which this is committed. 

The above list provides examples and indicates the seriousness that an incident must reach if it is likely to justify gross misconduct.

7.0
Informal Stage   

Managers should use the informal process when dealing with minor misconduct at work, this includes for less serious incidents such as poor timekeeping. Although the discussion is informal, it is important that the employee understands what is required of them and how important it is that they meet required standards. Managers should ensure a written record of the conversation is retained. 
The manager will: 
· Arrange to meet with the employee to discuss what has happened 

· At the meeting, provide evidence and examples of the problem to present to the employee 

· Give the employee the opportunity to explain themselves 

· Check with the employee whether there are any extenuating circumstances that may be contributing to the misconduct 

· Tell the employee what needs to be done to improve and the timescales within which this needs to be achieved 

· Warn the employee what might happen if they do not improve, directing the employee to the conduct and discipline policy and procedure 
· After the meeting, send a standard setting letter to the employee to confirm what was discussed 

· Monitor the employee for up to 12 months, reviewing regularly to ensure standards are met, and record the review in writing 

· Progress to first formal procedure if employee’s conduct does not improve within the agreed timeframe 
8.0
Preliminary Investigation exploring the allegation(s) 
Where there is an allegation of misconduct that is too serious to be dealt with informally, it will be necessary to investigate the allegation.  
An adequate investigation is a crucial initial stage in the fair handling of disciplinary matters; the aim of the investigation is to establish the facts of the alleged misconduct and to decide whether there is a case to answer.  
The Head of Service will appoint an investigating officer in consultation with HR. It is the Investigating Officer’s task to collect all the relevant evidence from an impartial perspective, evaluate this against the allegations and to make a recommendation, as to whether there is sufficient evidence to proceed to a hearing 
The Investigating Manager must: 
· Inform the employee under investigation, verbally {ideally} and in writing that an investigation is being carried out. 
· arrange to meet the employee within 10 working days

· treat staff with respect during the process, on the basis of natural justice
· This will inform the employee of:   

-
the nature of the allegation under investigation
-
the employees right to be accompanied by and/or represented at investigatory meetings by a recognised Trade Union Representative or LBWF work colleague only but not a legal representative. Where necessary, reasonable adjustments will be made for disabled employees.     

· Establish the details of the incident/conduct issue and any policies that may have been breached
· Liaise with HR and the Corporate Anti-Fraud Team before contacting the police in relation to circumstances that may constitute a criminal offence

· Contact the Internal Audit and Corporate Anti-Fraud Team in cases involving fraud or financial allegations 

· Contact the Director of Governance & Law in cases involving whistle blowing (where a employee reports major   matters which may constitute unlawful acts at work as set out in that policy), please refer to the Whistleblowing policy https://www.walthamforest.gov.uk/content/how-report-fraud
· Plan the investigation to ensure the matter is dealt with promptly, inform the employees of the likely timescales and keep them informed on progress
· Identify and interview any witnesses and the individual concerned promptly, before memories fade
· Send a copy of the employee preliminary investigation interview minutes to the employee concerned normally within 5 working days. The employee will be asked to confirm and sign that the minutes are a true reflection of the meeting. Employees are to be given the opportunity to highlight any possible areas for amendment.  Where an employee maintains they made a material statement in the interview which the Manager and HR representative have no recollection of having been made at the time the statement must be included by the Manager and marked clearly as an additional statement made by the employee, subsequent to the interview.
· Collate all relevant evidence 

· Produce an investigation report setting out: 
-
The nature of the misconduct and a description of the allegations 
- The evidence and the investigator’s findings on the investigation, 
- Whether there is a case to answer
· take stock and decide if: there is a case to answer, they can deal with the matter informally, they can deal with the matter without a formal hearing. This would be possible if the employee admits an offence and agrees to the disciplinary sanction that is proposed.  This is not appropriate in cases that constitute gross misconduct

8.1
External Investigators

In some circumstances the council will recruit external investigators to explore and investigate an allegation. This will usually apply in circumstances where there is no appropriate investigating officer available, and where the council believes that it’s more appropriate for an external investigator to investigate the matter. External investigators will be appointed via the relevant Procurement process.  This will be the decision of the Head of Human Resources and the relevant Strategic Director(s).

9.0
Suspension process 

In exceptional circumstances it may be necessary to suspend an employee from work. 

Suspension should only be considered in the following circumstances and where it is not appropriate for the employee to be transferred to another service or work area to undertake alternative work:
· The investigation could be hindered by the employee’s continued presence at work (e.g. it is the Council’s reasonably held belief that they may seek to influence witnesses or interfere with relevant evidence)

· The employees’ presence in the workplace poses a significant risk to themselves or others 

· Where the employee has been, or where there is the potential for the employee being, charged with a serious criminal offence that is potentially inconsistent with their position
· Potentially when the employee is being investigated for allegations of gross misconduct 
· Suspension is not a disciplinary measure however it clearly carries implications for the employee. Therefore, managers must be mindful of the dignity of the employee and the stress that suspension can cause when enacting a suspension. Failure to follow this procedure can result in additional stress and anxiety for the suspended employee.
· Managers must be able to justify the reason for maintaining the suspension at any review, (that review must be in consultation with the Corporate Anti-Fraud Team where there is also an ongoing investigation by that team). 
· An employee can only be suspended by a manager with the authority to suspend and in consultation with Human Resources. Where there is a difference of opinion regarding suspension, the matter is to be referred to the Head of Human Resources who will make the final decision.   
· Decide and keep under review, every four weeks, whether the case warrants a brief period of suspension or other action to facilitate the investigation, in line with our suspension procedure, please refer to Appendix 3, Suspension Checklist  

When considering the suspension of an employee the Council will: 

· Conduct a preliminary assessment of the alleged facts of the case to ascertain whether allegations against the employee are serious enough to warrant suspension
· Consider alternatives measures to suspension, such as alternative duties, location or redeployment of transfer, to ensure that suspension is appropriate before making any decision to suspend
· Consider whether it is necessary to immediately suspend access to Council equipment or resources used by the employee. This should only be considered necessary where there is a real likelihood that not doing so could prejudice any investigation. This decision will be made by the manager with delegated authority in consultation with Human Resources.  
· During this meeting give the employee the opportunity to be accompanied by another person (but not a legal representative) and to have a short adjournment to consider their response and hear any brief response the employee wishes to make      

· Write to the employee inviting them to attend a suspension meeting. This may not always be possible where suspension must be an immediate act in order to protect the ability to conduct a fair and proper investigation or the employee’s presence in the workplace poses a significant risk to themselves or others.
· Chair the suspension meeting, stating from the outset that suspension is not a disciplinary action and does not presume guilt on the part of the employee 

· Outline the conditions of the suspension which should include:

· how long the investigation / suspension is likely to take

· that the employee will be paid in full as if they were not suspended, provided that they remain available to assist with or response to the disciplinary process  

· No access to Council premises 

· No use of Council equipment or resources

· No contact with Council employees (and others where applicable, e.g. service, users, contractors etc.) other than via the nominated Council point of contact.  

· The requirement to be contactable by telephone and/or home e-mail and available to attend disciplinary meetings during normal working times and if applicable attend work
· The requirement to notify any periods of sickness during the suspension, in the normal way 

· The requirement to return all Council property for the duration of the suspension
· That should the employee require access to Council systems for the purposes of answering any allegations against them or to retrieve their own personal information that arrangements will be made for such access to be given in a supervised setting on Council premises. 

Following the suspension meeting, write to the employee, within 3 working days, confirming the details of the suspension meeting and the arrangements whilst the employee is on suspension. 
It is essential that suspension is kept to a minimum and reviewed regularly. The suspension will initially be reviewed by the Manager after 20 working days and then on a 20-working day basis there onwards.
Please refer to Appendix 3 Suspension Checklist for further information 

10.0
Notification of disciplinary hearing  
If a decision has been made to progress to a formal hearing the employee must be informed of that decision in at least 5 working days of the scheduled hearing date. 

A senior employee, usually Head of Service and above, will be nominated as Disciplinary Hearing Officer to hear the case. 

The Disciplinary Hearing Officer conducting the Hearing will: Notify the employee in writing of: 

· The date, time and location of the hearing and that they will be hearing the case
· The details of the alleged misconduct 
· The possible consequences including dismissal, that their role may be at risk and the reason for this 
· Set out the possible outcomes, for example, if the matter is gross misconduct, advise that this may ultimately lead to dismissal, and in some cases this may be summary dismissal
· Advise the employee that they may be represented at the hearing, by Trade Union representative or LBWF work colleague who is not personally involved in the case. Where necessary, reasonable adjustments will be made for disabled employees. 
· Advise who will chair the hearing, and who will present the management case (plus any witnesses they intend to call).

· Advise that the employee may provide evidence in advance and call witnesses. On a practical note if this is the case as much notice as possible will assist with ensuring witness availability
· The employee must be provided with a Disciplinary Hearing Pack which will contain a copy of the relevant written evidence, including relevant reports of investigations and witness statements to be referred to during the hearing along with a copy of the Conduct and Disciplinary Policy and Procedure.
11.0
When employees are unable to attend a disciplinary hearing  
To avoid non-attendance the Disciplinary hearings should ideally be scheduled in consultation with all parties. The Disciplinary Hearing Officer should consider authorised leave of absence when scheduling a disciplinary hearing. 
Where the employee is unable to attend a disciplinary hearing and provides a good reason, the hearing will be rescheduled ideally within 5 working days of the original hearing date, on one occasion only. If the employee is unable to attend the revised hearing date the scheduled hearing will take place in the employee's absence, unless there are exceptional circumstances that justify re-scheduling the hearing a third time.

Where it is reasonable and necessary to do so, hearings may be scheduled at a neutral location.
Employees who are unable to attend a disciplinary hearing due to sickness will be offered the following alternatives as appropriate: 

· To send a recognised Trade Union representative or a LBWF work colleague in their place, as appropriate. Where necessary, reasonable adjustments will be made for disabled employees.   
· To send a written submission

12.0 
An employee resigns during the disciplinary process
Where an employee resigns from the council’s service during the disciplinary process, the following will apply:

· Where the allegations have been accepted: the disciplinary process will proceed and the hearing will be convened with a decision taken on what sanction is appropriate.  This is to be concluded prior to the expiry of the employees notice period.  

· Where the allegations have not been accepted: the disciplinary procedure will continue and ensure that any investigation is progressed, and Hearing convened on or before the last day of service.

12.1  Reference requirements

Where an employee is dismissed as a result of the disciplinary process or resigns prior to the matter being fully concluded, and a reference request has been received, the Council has the same duty to any future employer to give a true and factual reference.  In these circumstances this duty may require that the reference discloses the fact that the employee was dismissed or subject to disciplinary procedures at the time of their resignation.   Consideration needs to be given on a ‘case by case’ on how this is best achieved, and advice sought from HR and/or Legal Services, where required.   

In cases where it has not been possible to convene the disciplinary hearing within the notice period and a reference request is received then providing a true, factual reference means that the Council may (provided it is necessary/proportionate and fair to do so) state that at the time of the resignation the employee was subject to a disciplinary investigation. Any such reference would need to be careful not to disclose details or express a judgement or misrepresent that any finding of fact had taken place. The council would, unless it was fair and lawful to do so, ordinarily limit itself to only stating what the allegations under investigation were.  

There is, in either scenario outlined above, a requirement to act ‘fairly’ towards the employee and comply with all obligations under the Data Protection Act. Where any confidentiality agreement has been entered into by the Council, the Council must also abide by the terms of such an agreement.  

 

12.2 Safeguarding statutory requirements

For certain roles within the Council, the Council has a statutory obligation to declare any ‘pending’ disciplinary allegations, even when the case has not been fully heard, and to fully declare this information within an employment reference. Please also refer to section 5, Allegation concerning the abuse of children / vulnerable adults for guidance on this.  

13.0
Disciplinary hearing procedure 
A disciplinary hearing will normally be chaired by a Head of Service or above who will consider the information submitted within the Hearing Pack, any information submitted by the employee and their representative, Management and witnesses before reaching their final decision. 
After the conclusion of the disciplinary proceedings, the Chair will convey their decision to the employee and if appropriate the disciplinary sanction to be applied within 5 working days.  
The Disciplinary Hearing Officer will: 

· Conduct the meeting as a fact-finding process, ensuring good order and natural justice 
· Decide any disputes about procedure 
· Consider and evaluate the evidence presented by the parties at the hearing 
· Judge the facts of the case on the balance of probabilities
· Make findings based on the facts and information in the hearing pack and presented to them at the hearing. 
· Ensure that adequate notes are recorded and retained 
· Confirm the decision to the employee in writing and where a disciplinary sanction has been imposed explain conditions that apply to it and explain the right of appeal
· Review make any changes to and approve minutes of the hearing which will be provided to the employee
· Will liaise with HR to determine if any DBS or professional body referral is required 
The employee is entitled to: 

· The opportunity to be represented by a trade union or LBWF work colleague (but not a legal representative) Where necessary, reasonable adjustments will be made for disabled employees.     
· Hear the case against them
· Put forward their side of events 
· Bring witnesses to give evidence relevant to the case
· Question the evidence of witnesses and question any management witnesses 
14.0 
Outcome of Disciplinary Hearing

The Disciplinary Hearing Officer will:  

· Consider whether the procedure has been correctly applied and, if so, whether the alleged misconduct has been proven on the balance of probabilities 
· Ensure that where disciplinary allegations have been proven, they will consider whether or not to apply a disciplinary sanction. When deciding on the appropriate sanction, will consider any current/live warnings already on the employee’s record.
· Consider whether there are any mitigating circumstances that make it appropriate to adjust the level of the sanction, such as deficiency in training, difficult personal circumstances, or health issues.
· Where an employee is disabled under the Equality Act 2010 consider whether the behaviour that has been found to be misconduct is connected with their disability, if so, consider if any reasonable adjustments could be made and whether the sanction proposed is proportionate and objectively justified.
· Where any other protected characteristics have been raised as having a bearing on the misconduct found, consider whether the misconduct is connected to that protected characteristic, if so, consider if any factors relevant to the protected characteristic could mitigate the misconduct and whether the sanction proposed is proportionate and objectively justified. 
· Consult with HR when deciding to dismiss to ensure the council is treating employees consistently. 
· Consider practical service measures / recommendations to improve service delivery or lessons learnt.
The employee is entitled to

· A letter confirming the Disciplinary Hearing Officer final decision, the key issues considered, the findings of fact made, what (if any) sanctions have been imposed, and what mitigation has been taken into account when reaching their decision and any rights of appeal
· Consider the written minutes of the hearing and have an opportunity to comment on them
14.1 Sanctions under this process

The possible outcomes of a Disciplinary Hearing are as follows:  

	Sanction /Duration* 

	Explanation

	No further action 
	Where the employee is found to be innocent (no misconduct/ gross misconduct has taken place and/or there is no case to answer) then no action /sanction will be taken.  

If misconduct is identified but a sanction is deemed inappropriate, it will usually be appropriate to, at the very least, recommend development activities and include a monitoring period for reviewing progress, consideration of lessons learnt or management recommendations for the department or service. 

	Informal warning: 12 months
	This will address minor misconduct incidents

 

	Written warning: 18 months duration
	Likely to be appropriate for serious matters or repetition or continuation of an offence which previous informal discussions have failed to curtail or resolve. 



	Final written warning: 2 years 
This will be effective from the date the decision is made (not the date of the final hearing). 
	Likely to be appropriate for:  

- Persistent acts of misconduct that have not been resolved by prior warnings. 

- First offence gross misconduct where there are strong mitigating factors and the employee is improving their conduct and given the internal/external circumstances are unlikely to repeat.  
When demoting an employee as an alternative to dismissal, it would normally also be accompanied by a final written warning. 

 

	Dismissal with notice
	Likely to be appropriate if a final written warning has been issued previously for misconduct or the action was so serious and/or further acts of misconduct have taken place.


	Dismissal without notice 
	Likely to be appropriate only in cases of gross misconduct where the act is so serious that there is a breakdown of trust between the employee and the Council and the employee/employer relationship is irreparably damaged.  



* 
In exceptional cases (for example, inappropriate behaviour towards vulnerable people, or gross negligence of the duty of care for clients), the misconduct may be so serious that the Council would be justified in never regarding as spent. ACAS advises that in such cases the employer should make clear:

- that the warning can never be removed

- the possible consequences of a recurrence.
14.2
Implementing transfers as a disciplinary sanction 

The Disciplinary Hearing Officer will:
· Normally recommend transferring an employee only where there is a clear reason to do so arising from the matters heard at the disciplinary hearing and following consultation with the manager of the job identified for any proposed transfer before formalising their recommendation
· Only use a transfer where the offence would normally warrant dismissal but there is substantial mitigation, for example

· The employee has an excellent work record and the offence is out of character 

· Some other substantial mitigating circumstance or reason

· The transfer is not an opportunity to export problems to other managers outside of the service. The employee should not normally be transferred to a temporary job. 
· The redeployment policy, under the London Borough of Waltham Forest HR Policy for Managing Change does not apply to this transfer

· Transfer staff to a known genuine vacancy, normally within the same service

· Ensure that the employee is transferred to a job which has a reasonably similar role profile or is a job they have skills for

· ensure that the transfer can be achieved within a reasonable time scale and that the matter is not allowed to ‘drift’. Where the job is not deemed a suitable transfer, agreement will be required from employee – unless the transfer is an alternative to dismissal. Where agreement is reached, no further right of appeal is available unless it is in respect of a material finding of fact 
· Where the transfer is an alternative to dismissal, the employee may choose not to accept the transfer, however if the employee chooses, the alternative sanction of dismissal will have to be applied. 
The Disciplinary Hearing Officer could consider whether the employee should: 

· Be more closely supervised, or 

· Not be required, for example, to handle cash, supervise staff, have personal contact with particular individuals, care for particular clients, etc. 

The employee is entitled to: 

· A suitable alternative role in the case of a recommended transfer that has the same terms {hours, pay and status} as their current role.   
· Be told the reason for the recommended transfer 

· Appropriate induction and training in the new job

14.3
Implementing demotion as a disciplinary sanction

The Disciplinary Hearing Officer will: 

· use demotion only where the offence would normally warrant dismissal however there is substantial mitigation, for example, the employee has an excellent work record and the offence is out of character, or some other substantial mitigating circumstance or reason

· demote the employee into a known genuine vacancy, normally in the same service as identified by the Disciplinary Hearing officer
· ensure that the job the employee is demoted to is a job they have the skills for. In addition, consideration should be given as to whether the employee should for example:

-
be more closely supervised, or

-
not be required to handle cash, supervise staff, have personal contact with particular individuals, care for particular clients, etc.

· ensure that the demotion can be achieved in a reasonable time-scale and that the matter is not allowed to drift

· the employee has the range of skills required to do the job they are demoted to
It is important to note the following:

· Demotion is not an opportunity to export problems to other managers outside the service. The employee should not normally be demoted to temporary jobs 
· The redeployment policy, under the London Borough of Waltham Forest HR Policy for Managing Change does not apply to the demotion

· Normally within 3 months. Where the demotion is an alternative to dismissal, the employee may choose not to accept the demotion, but if the employee so chooses, the alternative sanction of dismissal will have to be applied.

· As demotion is an alternative to dismissal, it would normally be accompanied by a final warning. When the final warning lapses the employee will normally be able to apply for promotion within the Council in the normal way

The employee is entitled to:

· the rate of pay for the lower grade job. Pay would not be protected.

· be told the reason for the demotion and how long it will be before they can apply for or be considered for promotion
· appropriate induction and training in the new job 

15.0
Right of Appeal 
Employees have the right of appeal against any dismissal or sanction, other than at the informal stage, arising from the application of the Conduct and Discipline Policy and Procedure. 

To lodge an appeal against a sanction, employees must complete and send the appeal form to the Head of Human Resources, within 10 working days of the disciplinary outcome letter. 
Appeal hearings are intended to examine the grounds of an appeal; they are not an opportunity to rehear the whole case. Therefore, grounds of appeal should be stated fully and clearly on the appeal application. 

HR will acknowledge the appeal submission and make the necessary arrangements for the appeal to be heard.  

The Appeal Hearing will: 

· be a fact-finding process ensuring good order and natural justice

· Decipher any disputes about the procedure undertaken in the original Disciplinary Hearing   

· Consider the grounds of appeal and assess the previous decision reached and whether this is fair, reasonable and proportionate
· If need be, change the decision based on the facts of the case and/or reduce the severity of the sanction  

· Confirm the appeal hearing decision in writing within 5 working days 

The employee is entitled to: 

· Reasonable notice (normally at least 5 working days) in writing ahead of the Appeal Hearing
· Reasonable opportunity to state their reason for appeal 

· Be represented by a Trade Union representative or LBWF work colleague. Where necessary, reasonable adjustments will be made for disabled employees     
· Postpone the meeting to another reasonable time within 5 working days after the original date – for example if their representative is unavailable at the proposed time 
· Put forward the grounds of the appeal and bring evidence relevant to them 

· Submit documentation in support of their appeal at the latest by 12.00 noon at least 1 working day in advance of the Appeal hearing

· Hear and question any rebuttal by management 

There is no further internal right of appeal.  

Appendix 1 - The Hearing Agenda
· Introduction of all parties 

· Check everyone has the same paperwork

· Manager to present management case

· Questions to be asked in the following order: 

· Employee representative 

· Hearing Officer/HR Advisor
· Management witnesses are called and questioned in the following order:: 
· Manager
· Employee/representative 

· Hearing Officer/HR Advisor
· Employee/representative to present case
· Questions to be asked in the following order:

· Manager

· Hearing Officer/HR Advisor

· Employee witnesses are called and questioned in the following order: 

· employee/representative 
· manager

· Hearing Officer/HR Advisor 

· Management to sum up (no new information at this stage) 

· Employee representative to sum up (no new information at this stage)

Hearing to adjourn. May be reconvened to gives of decision orally; if not decision to be given within 5 working days of hearing. 

Appendix 2 Appeal Hearing Agenda: 

· Introduction of all parties

· Check everyone has the same paperwork

· Employee/Representative to present case 

· Questions to be asked in the following order: 

· Manager/HR Advisor 

· Hearing Officer/HR Business Partner 

Employee witnesses are called and questioned in the following order: 

· Employee/Representative

· Manager/HR Advisor 

· Hearing Officer/HR Business Partner

Manager to present management case 

Questions to be asked in the following order: 

· Employee/Representative 

· Hearing Officer/HR Business Partner 

Management witnesses are called and questioned in the following order: 

· Manager/HR Advisor 

· Employee/Representative

· Hearing Officer/HR Business Partner 

Management to sum up (no new information at this stage) 

Employee/Representative to sum up (no new information at this stage) 

Hearing to adjourn. May be reconvened to give decision orally; if not decision to be given within 5 working days of hearing. 

This hearing is the final stage in the Council’s appeals procedure there is no further right of appeal.

Appendix 3: Suspension Checklist

Suspension is not a disciplinary measure however it clearly carries implications for the individual. It is essential that suspension is kept to a minimum and reviewed regularly. Managers must use the suspension checklist when suspending an employee. 
Where there is an anti-fraud investigation, the Corporate Anti-Fraud Team will be consulted on both the initial and ongoing suspension requirement.

	Name of individual: 
	

	Job Title:  
	

	Service: 
	

	Manager:
	

	Allegation: 
	

	Date and details of preliminary discussion with employee regarding the allegations, if appropriate.
 This question will only be required for the first interview and not subsequent reviews. 


	


	Alternatives to suspension considered: 
	YES 

Alternative is suitable: 

Please provide details: 
	NO 

Alternative not suitable:   

Please provide reasoning: 

	Temporary re-deployment:  
	
	

	Increasing level of supervision: 
	
	

	Reducing Client and or Colleague access: 
	
	

	Offer alternative duties:
	
	


	Date of Suspension (if applicable): 
	


Suspension must be reviewed every 4 weeks (20 working days). At each suspension review managers must consider if new information has come to light that renders the suspension unnecessary. 

At each suspension review meeting the manager should: 

· Check on welfare, consider if there is a need to refer the employee to Occupational Health. 

· Update the employee on any news or developments within the team as appropriate. 

· If aware, advise the employee of key dates when decisions will be made. 

	1st Review:

Date:

Suspension Review Outcome: 


	

	2nd Review:

Date: 

Suspension Review Outcome: 


	

	3rd Review: 

Date: 

Suspension Review Outcome: 


	

	4th Review:

Date: 

Suspension Review Outcome: 


	

	5th Review: 

Date: 

Suspension Review Outcome: 


	


Write to staff facing allegations raised - explaining that a disciplinary investigation is being initiated including the reason and initial allegations








A nominated officer conducts a prompt, fair and rigorous examination of the matter. 





Investigation





Normally only required in the most serious cases or where there is other good reason for the employee not being within the workplace. pleae refer to section {insert details}.





Brief Suspension/ redeployment





The employee is told in writing the outcome of the investigation.  If this is that there is a case to answer the employee will be informed of the allegation and the arrangements for hearing the case.





Notification





The investigating manager and the employee present their cases to another manager with appropriate authority in a formal hearing who will determine whether misconduct has taken place and if so the appropriate sanction.   





Hearing





A more senior manager considers any valid appeal against sanctions imposed at the Disciplinary hearing. (excluding the informal stage).





Appeal


(if requested)








� Note:�-Before suspension is considered managers will seek to ensure the employee has been given a chance to give their side of events. This may not always be possible where suspension must be an immediate act in order to protect the ability to conduct a fair and proper investigation or the employee’s presence in the workplace poses a significant risk to themselves or others.  �-This may not be applicable where there is an anti-fraud investigation as preservation of evidence will be key in such instances.
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