GUIDANCE NOTE ER13

Working Hours - Guidance for Managers

1.
INTRODUCTION

Working Time Regulations are embodied in an EC Directive and became effective on 1st October 1998. The Regulations were subsequently amended in 1999. Previously there were minimal legislative requirements about the pattern and length of employees’ working hours.

The Regulations are split between those which are enforceable under the Health and Safety legislation and those which are employment law matters where individuals can seek redress at an employment tribunal. 

1.1
What is covered

·  length of time worked in a session

·  length of the working day

·  length of the working week

·  special provisions for adolescent and night workers

·  rest breaks

·  annual leave

1.2
Explanation of Terms

· Workers or employees include casual and agency staff

· Working time includes overtime, time spent working when on call, and time spent on relevant training

· Employees rights - employees can choose not to exercise some or all of their rights 

· Adolescent workers are employees who are 15,16 or 17 years old.

This guidance covers the main areas of the Regulations that managers and employees need to be to be familiar with.  Managers must take an employee’s hours and patterns of work into account when completing risk assessments.  They may also be relevant when dealing with accidents at work and should be included in the accident report.

Where there is scope to vary the provisions in the Regulations managers must consult with Group Personnel Managers before reaching agreement with an employee or the Employee Side if a collective agreement is permissible.

For further information you should contact your Group Personnel Manager. The Corporate Health and Safety Team are also available to advise on health and safety aspects of the Working Time Regulations.

2.
Key Provisions

2.1
The length of the working week

· the maximum working week must be no more than an average of 48 hours, including overtime (please note this may change to 40 for adolescents). 

· the average weekly working time is normally calculated over a period of 17 weeks known as the reference period.  

· the average is calculated by adding up the hours worked during the reference period, which is extended by the number of ‘excluded’ days during that period - i.e. sickness absence, maternity leave and statutory annual leave

· an adult employee is entitled to a rest break of 24 consecutive hours per 


7 day period, averaged over 14 days. An adolescent employee is entitled to a rest break of 48 consecutive hours per 7 day period, averaged over 


14 days.


  



       Can this provision be varied? Yes

2.2
The length of time worked in any one session:
	· 
	an adult employee is entitled to a rest break of at least 20 minutes where the working day is longer than 6 hours

	· 
	an adolescent employee is entitled to a rest break of at least 30 minutes where the working day is longer than 4½ hours

	· 
	the break is unpaid and should be taken away from the workstation (though this does not override any local agreements whereby workers may already be entitled to a paid break under their existing contracts) 


	· 
	breaks must be taken during the six hour period and not at the beginning or end of it

	· 
	employees involved in monotonous work should be provided with breaks which reflect the nature of the work. Additional breaks should be provided or shorter breaks at more frequent intervals. 


Can this provision be varied? Yes - adults, No - adolescents

2.3
The length of the working day

	· 
	an adult employee is entitled to a rest break of 11 consecutive hours per 24-hour period

	· 
	an adolescent employee is entitled to a rest break of 12 consecutive hours per 24-hour period

	· 
	this means a maximum working day of 13 (12 if adolescent) hours in any 24-hour period.  Please note that in the future adolescents may be restricted to working a maximum of 8 hours per day





Can this provision be varied?   Yes - adults,                  only in exceptional circumstances - adolescents

2.4
Night Workers

A night worker is an employee who normally works at least three hours of their working time between 11 p.m. and 6 a.m. (adolescent employees 


10 p.m. - 6 a.m.).

 the maximum working day must be no more than an average of 8 hours, averaged over 17 weeks.              

                                                      Can this provision be varied?   Yes

· all night workers must be offered a free health assessment before they start night work, and then a annual health assessment.  This service is provided by the Council’s Occupational Health Unit. If a night worker suffers health problems caused by or made worse by working at night every effort will be made to find suitable day work.  

                                             Can this provision be varied?    No


Please note that in the future adolescents may be prohibited from 

  
working at night

2.5
Annual Leave
	· 
	all employees are entitled to a minimum of four weeks paid annual leave a year, provided they have been continuously employed for 13 calendar weeks or more

	· 
	for part time staff the annual leave entitlement is pro rata 

	· 
	refer to guidance for annual leave arrangements in Personnel Management Handbook .









Can this provision be varied?    No

2.6
Records


Employers and employees must keep adequate records to comply with the Regulations.  This means that all managers must ensure that they have records of both their own time worked, and that of the employees they manage. 


Employees who work flexitime or who complete timesheets, and those who complete annual leave cards, will be covered. Managers should ensure they are clear about who works standard hours, flexitime or other  working arrangements, and ensure that they record all employees’ working times - even those who agree to ‘opt out’ of the 48-hour weekly limit.  Such records have to be kept for a minimum of two years.  Managers should ensure that hours recorded include evening meetings and any weekend work. Employees whose working time comes close to the 48 hour limit should be monitored closely. 


Records must also be kept for night workers for health assessments including timing of the assessment and result.

                                       Can this provision be varied?   No

2.7
Duty of Care to Employees

The Employers Organisation has advised Local Authorities that an employer’s duty of care to its employees extends to asking about other employment either within or outside the Council. This should be asked at the time of appointment. This is to check the employee’s overall working time in relation to the limits set by the legislation.  Equally employees have a responsibility to tell their manager and Group Personnel Manager’s of any other jobs they do have either before starting work with the Council or if their circumstances change during the course of their employment with the Council.

                                       Can this provision be varied?     No

3.
EXCEPTIONS / VARIATIONS
3.1
Where working time is unmeasured



The Employers Organisation has advised that Chief Executives and Chief Officers with no hours specified in their contracts may fall into this category.  This means that the only provision that will apply to them is the annual leave entitlement.  A record of those employees considered by the Council to fall into this category, should be kept.

3.2
Special Circumstances

The provisions for work breaks, daily rest, weekly rest and night workers do not apply in the following circumstances:

	· 
	where there is a need for continuity of service or production - for example, residential carers in social services or probation hostels, refuse workers

	· 
	where there is a need to provide security services, for example school caretakers, emergency call-out housing teams

	· 
	where there are busy peak periods such as seasonal fluctuations in work activities, - winter maintenance, or unforeseen circumstances beyond the employer’s control, such as unexpected weather meaning extra work, or a major emergency/accident

	· 
	where an employee’s workplace is distant from his or her home, because of the nature of the work 



If any of these exceptions apply, employees must be offered compensatory rest at some other time, and within a reasonable timescale.  


Some shift arrangements may also allow for the entitlements to daily rest and weekly rest to be altered, as long as compensatory rest is given.

3.3
Relevant Agreements


If managers can reach an agreement with their local trade union representative where variations are permitted (but not to the 48-hour week or annual leave), these can be made, as long as compensatory rest is provided.   You must consult with your Group Personnel Manager before making any approach to employee representatives.

3.4
Individual Agreements

It is possible for an individual to agree to work more than 48 hours a week.  The agreement must be in writing, and the individual can give notice of his or her intent to cancel the agreement. Employers and employees must agree how much notice is required to cancel the agreement  which can be up to three months.  Employees cannot be required to sign such an agreement. Managers must consult with the Group Personnel Manager before doing this.  Managers must keep a record of employees who have agreed to work longer hours and have signed an opt-out.  A sample opt-out is attached.


For advice on staff working on stand-by (call-out) or sleep-in arrangements, please contact your Group Personnel Manager for further advice.


Please note that the Government is at the moment consulting on the implementation of the Young Workers Directive.  This may affect some of these provisions for adolescent workers.  We have indicated where this is the case.

4.
Sample opt out agreement

	I (name) agree that I may work for more than an average of 48 hours a week.  This agreement is valid for the period----------------------(date) to -------------------/ indefinitely. This agreement only applies to me as long as I hold the post of    -------------------------------------.  If I change my mind, I will give London Borough of Sutton (agreed notice period)  in writing to end this agreement.  I understand that this agreement will be kept on my personnel file.

	

	

	Signed……………………………   Dated …………………     (Employee)

	

	Signed……………………………   Dated………………….     (Manager)
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